From: Jencius, Morgan

To: Gentile, Laura; Gude, Karen

Cc: Grantham, Nancy; Kelley, Jeff; Holst, Linda; Swenson, Peter

Subject: R5 comments: URGENT: Transition: WQS Tribal

Date: Tuesday, November 08, 2016 11:53:00 AM

Attachments: WQS in IC and States OP fold in MN by OW 11-8-16 ps+lh + blw+km.docx

Laura and Karen: attached is the draft WQS/Tribal issue paper with Region5’s comments. Thanks

From: Holst, Linda

Sent: Tuesday, November 08, 2016 11:41 AM

To: Jencius, Morgan

Cc: Swenson, Peter ; Mayo, Kathleen ; Wester, Barbara ; Pfeifer, David ; Marko, Katharine ; Peterson,
John

Subject: FW: URGENT: Transition: MN wild rice paper

Here is the final revised paper which contains revisions from Peter, Kathy, Barbara and me.

From: Mayo, Kathleen

Sent: Tuesday, November 08, 2016 10:25 AM

To: Holst, Linda <holst.linda@epa.gov>

Cc: Wester, Barbara <wester.barbara@epa.gov>; Swenson, Peter <swenson.peter@epa.gov>
Subject: RE: URGENT: Transition: MN wild rice paper
Just a few comments and one edit.

Kathleen Mayo

U.S. Environmental Protection Agency

Water Division, WQ-16)J

77 W. Jackson Blvd.

Chicago, IL 60604

312-353-5592 (office hrs. 9-6)

312-385-5536 (fax)

From: Holst, Linda

Sent: Tuesday, November 08, 2016 9:49 AM

To: Mayo, Kathleen <mayo.kathleen@epa.gov>

Cc: Wester, Barbara <wester.barbara@epa.gov>; Swenson, Peter <swenson.peter@epa.gov>
Subject: RE: URGENT: Transition: MN wild rice paper

Importance: High

Hi, Kathy. Please put any changes into the attached version which has changes from Barbara, Peter
and me. Thanks.

From: Wester, Barbara

Sent: Tuesday, November 08, 2016 9:44 AM

To: Holst, Linda <holst.linda@epa.gov>; Mayo, Kathleen <mayo.kathleen@epa.gov>
Subject: RE: URGENT: Transition: MN wild rice paper

comments attached.

From: Holst, Linda

Sent: Tuesday, November 08, 2016 9:35 AM

To: Mayo, Kathleen <mayo.kathleen@epa.gov>; Wester, Barbara <wester.barbara@epa.gov>
Subject: URGENT: Transition: MN wild rice paper
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TRIBAL ISSUES



Issue Summary: 

EPA has undertaken a number of recent initiatives to better protect water resources of importance to tribes on a national basis, as well as through state-specific water quality standards (WQS) actions. 

Upcoming Milestones: 

· December 28, 2016: Public comment period for Advance Notice of Proposed Rulemaking (ANPRM) for Federal Baseline WQS for Indian Reservations ends.

· December 2016: EPA expects to issue a final rule on certain Federal Water Quality Standards Applicable to Maine.

· By November 15, 2016: EPA will sign a notice of final rulemaking and take action on Washington’s Revision of Federal Human Health Criteria (HHC) Applicable to Washington submittal.

· By January 2017, EPA Region 5 plans to approve or disapprove Minnesota’s 2014 draft list of impaired waters. In March 2017, the Minnesota Pollution Control Agency (MPCA) plans to propose a new sulfate WQS for public comment and will hold public hearings in April 2017. The final, adopted standard will likely come to EPA for review in mid- to late-2017. 

Background:

Water quality standards are the foundation of the water quality-based pollution control program mandated by the Clean Water Act (CWA). They define goals for a waterbody by designating its uses, setting criteria to protect those uses, and establishing antidegradation requirements. They also serve as the basis of water quality-based limits in National Pollutant Discharge Elimination System permits, the measure to assess whether waters are impaired, the basis for biannual state water quality assessment and reporting, and the target for total maximum daily loads of pollutants to aid in the restoration of impaired waters. 



To be effective under the CWA, WQS must be approved or promulgated by EPA. WQS are typically developed by states, territories, and authorized tribes; however, EPA may develop WQS if it disapproves of a state or tribal WQS, or in instances where the Administrator determines that new or revised WQS are necessary. With a few exceptions, EPA-approved WQS do not extend to Indian country waters. 



Fewer than 50 tribes out of over 300 with reservations have EPA-approved WQS. To address this gap, on January 18, 2001, EPA made a determination that federal WQS are necessary for reservation waters currently lacking WQS. On September 29, 2016, EPA published an ANPRM to initiate a dialogue with tribes, states, the public, and other stakeholders regarding whether EPA should initiate a rulemaking to establish WQS for Indian reservations lacking them and, if so, what approach EPA should take. 



EPA generally has broad discretionary authority under the CWA in determining whether state WQS comply with the Act. In exercising its discretion, EPA must ensure that its decisions comply with any other applicable law, including federal treaties and statutes that reserve rights to natural resources, such as fishing rights, to a tribe(s). For instance, Ccertain federal treaties and statutes support an interpretation that a state’s fishing-related designated use includes subsistence or sustenance or subsistence fishing by tribes for some or all waters under state jurisdiction. Where this use applies, tribal members consuming or wishing to consume higher amounts of fish in accordance with their subsistence (or sustenance) (or subsistence) fishing rights reasonably become the target population for the purposes of deriving protective human health criteria. States where this is an issue include: 	Comment by Wester, Barbara: As far as i’m aware “sustenance” is a term applicable only to the ME tribes; subsistence is the term applicable to all the other tribes.



· Maine: EPA expects to finalize federal WQS for certain waters under the state of Maine’s jurisdiction in December 2016, including criteria to protect sustenance fishing in waters within their reservations in Indian lands and in waters subject to sustenance fishing rights under the Maine Implementing Act. EPA is promulgating these WQS after it disapproved of certain Maine WQS in 2015 because they were not sufficiently protective of some designated uses, including sustenance fishing. The state sued EPA over the disapprovals and over EPA’s approval of a sustenance fishing designated use in certain tribal waters. 	Comment by Wester, Barbara: Why this ambiguous term?

· Washington: Under a court ruling, EPA has until November 15, 2016, to act on Washington’s WQS submittal and/or sign a notice of final rulemaking regarding federal HHC applicable to Washington’s waters. The combination of EPA’s final rule and EPA’s action on Washington’s submittal ensures that criteria are set at levels that will adequately protect all fish consumers in Washington, including tribal subsistence fish consumers, from exposure to toxic pollutants. EPA proposed revised HHC for Washington on September 14, 2015. This proposed rule harmonized tribal reserved fish/shellfish harvesting rights with the CWA by interpreting Washington’s fish/shellfish harvesting use to include subsistence fish/shellfish harvesting. On August 1, 2016, Washington submitted revised HHC to EPA for review. 

· Idaho: Under settlement agreement with the Idaho Conservation League, EPA committed to either approve HHC submitted by Idaho, or sign a notice of proposed federal rulemaking for HHC by December 15, 2016. If Idaho does not submit its criteria by December 15, EPA must sign a notice of proposed federal rulemaking by this date. If Idaho does submit criteria by December 15, the settlement agreement requires EPA to either approve them or sign a notice of proposed federal rulemaking within six months of Idaho’s submission. Idaho adopted final HHC in early 2015 but has yet to submit them to EPA. Consultation with Idaho tribes is ongoing.

· Minnesota: In mid- to late-2017, EPA will need to approve or disapprove a revised Minnesota WQS for sulfate to protect waters used for the production of wild rice, a vital ecological and cultural resource for certain Region 5 tribes. MPCA established its current WQS for sulfate in 1973, based on studies from the 1940s. In 2011, the Minnesota Legislature directed the MPCA to reevaluate the standard based on a number of concerns, including the science behind it and inconsistent enforcement. Using the results of this reevaluation, MCPA is revising the standard, calling for site-specific “equation-based” criteria that take into account how sulfate behaves in the natural environment. Continued concerns about the current standard led the governor to sign legislation in 2015 prohibiting MPCA from using it until a new standard is in place. The Minnesota Legislature has mandated that a revised WQS be developed and take effect by January 15, 2018. The proposed WQS revision would significantly increase the number of wild rice waters where this new standard would apply from 24 to approximately 1,300. Tribes are concerned that the revised standard will not be protective enough, while industry believes the current standard is too stringent and that enforcement would impact jobs. 	Comment by Mayo, Kathleen: I deleted Chippewa because wild rice is a vital resource for Potawatomi, Sioux and Menominee as well.  Menominee used to be called “The wild rice people.”  Chippewa tribes, however, are the ones that have treaty rights to gather the rice in ceded territories so it’s very important to them to continue to do so.



In a related action, EPA plans to approve or disapprove Minnesota’s 2014 draft list of impaired waters, which as proposed, does not address tribal concerns. Because the sulfate WQS rulemaking is ongoing and legislation banned use of the current standard, the state’s draft 2014 list does not include an assessment of wild rice waters. EPA will determine whether the state should have added any waters to the 2014 impaired waters list. EPA Region 5 has agreed to hold a second consultation call with the affected tribes prior to its final decision.  The state’s draft 2016 list of impaired waters also does not include any waters as impaired for wild rice production as requested by tribes. EPA will take up review of the 2016 list following a final decision on the 2014 list	Comment by Swenson, Peter: This seems pretty detailed in the context of the rest of the paper so I’m suggest3ing these edits. 



Key external Stakeholders:

☒ Congress	☒ Industry 	☒States		☒ Tribes	☐ Media	☒ Other Federal Agency☒ NGO		☐ Other (name of stakeholder) 				



· ANPRM: We anticipate many tribes will support this effort, and want CWA WQS protections for their reservation waters; especially tribes thatwho are not authorized to establish their own WQS under the CWA (i.e., tribes that do not have treatment in a similar manner as a state status for WQS). Some tribes may express concern that this action could bring long-standing jurisdictional or legal issues to the forefront, or is an encroachment on their sovereignty. Some state and local governments (and potentially members of Congress) may express concern regarding how final federal baseline WQS could affect establishment and implementation of state WQS outside of Indian reservations. Some entities with operations on or upstream from reservation lands may express concern that this action could lead to more regulation of their activities affecting water quality.

· Maine: Local officials and the regulated community are likely to support Maine’s position that EPA is overstepping its authority. Even though anticipated costs are minimal, the EPA promulgated WQS are more stringent than Maine’s disapproved WQS. Tribal governments are highly supportive of the rule. EPA received nearly 100 comments from individual Maine citizens, all of which were supportive of the rule. The environmental community will likely support the rule.

· Washington: We anticipate support from tribes and environmental groups and criticism from industry stakeholders. The state is supportive of some of the key assumptions in EPA’s rule, but critical of others. Tribes will be generally supportive of the final rule as it provides increased protection of fish consumers in Washington, including tribes with treaty-reserved rights. 

· Idaho: Idaho does not agree with EPA’s position on tribal treaty rights, and will likely object to EPA’s proposed rule and any disapproval of the state’s HHC. Local officials and the regulated community are likely to support Idaho’s position. Tribal governments will be generally supportive of the rule, and EPA is undergoing consultation with the tribes affected by the rulemaking. The environmental community will likely support the rule.

· Minnesota: This is an extremely controversial issue, with intense scrutiny from stakeholders. Tribes and several environmental advocacy groups would like the state to keep the existing WQS and apply it to every water that contains any wild rice. Wild rice in certain ceded territory areas of the state is a federal court-affirmed treaty resource of the Chippewa tribes. The Minnesota Chamber of Commerce and mining companies believe it is too stringent, and want narrative rather than numeric criteria that apply only to “healthy wild rice beds.” Both parties have funded their own research to determine whether MPCA’s research is defensible. A number of news outlets have reported on the revision of the standard. State legislators and congressional representatives are also following this issue.



Moving Forward: 

· ANPRM: EPA will consider public comments in its decision whether to continue with a potential rulemaking.

· Maine: EPA should expect continued litigation with the state of Maine.  

· Washington: EPA may face future litigation on the final rule and action on Washington’s submittal.

· Idaho: EPA will work across offices (HQ and Region 10), with tribes, and with other federal agencies (DOI, DOJ) to get consensus on the approach moving forward. It is likely that EPA will propose HHC for Idaho, obtain public comment, and make revisions to the final rule and/or take action on Idaho’s HHC submission accordingly.

· Minnesota: EPA must decide whether to approve or disapprove the state’s sulfate WQS as well as the 2014 and 2016 impaired water lists. EPA Region 5 is working closely with the state, HQ and tribes to evaluate the data, address all concerns and identify the best path forward. EPA anticipates initiating formal government-to-government consultation with tribes as part of its review of the state’s WQS submittal. EPA will also continue tribal consultation on waters listed as impaired.





Lead Office/Region: ow	   	Other Key Offices/Regions: oita, ogc, regions




Importance: High
Morgan needs any revisions before noon today. Peter and | will be tied up in a Branch Chiefs’
meeting with Chris from 10-11:30am.

From: Holst, Linda

Sent: Tuesday, November 08, 2016 9:04 AM

To: Kathleen Mayo <Mavyo.Kathleen@epa.gov>; Wester, Barbara <wester.barbara@epa.gov>

Cc: Swenson, Peter <swenson.peter@epa.gov>

Subject: FW: Transition: MN wild rice paper

Importance: High

We have a transition paper that needs to be reviewed ASAP. Originally there was a wild rice paper
that R5 developed. HQ was working on a tribal WQS paper (we weren’t aware of until late
yesterday). They decided to combine the issues into one tribal issue paper. We've reviewed the WR
portions. Can you look at the rest? | need to get comments to Morgan ASAP. Thanks.

From: Swenson, Peter

Sent: Tuesday, November 08, 2016 8:39 AM

To: Jencius, Morgan <jencius.morgan@epa.gov>; Holst, Linda <holst.linda@epa.gov>

Cc: Henry, Timothy <henry.timothy@epa.gov>; Marko, Katharine <Marko.Katharine@epa.gov>;
Gluckman, Matthew <gluckman.matthew@epa.gov>; Korleski, Christopher
<korleski.christopher@epa.gov>; Peterson, John <peterson.john@epa.gov>; Pfeifer, David
<pfeifer.david@epa.gov>; Wester, Barbara <wester.barbara@epa.gov>; Kelley, Jeff
<kelley.jeff@epa.gov>

Subject: RE: Transition: MN wild rice paper

Given the new context of the Region 5 issues in a larger issue paper, | suggest shortening the 303d
discussion as shown in the attached. If HQ doesn’t want to make all of these changes, | highlighted
one that | think should be made given that this could be released.

Peter Swenson (WW-16J)

Chief, Watersheds and Wetlands Branch

U.S. Environmental Protection Agency, Region 5

77 West Jackson Boulevard

Chicago, Illinois 60604

312-886-0236

swenson.peter@epa.gov

From: Jencius, Morgan

Sent: Tuesday, November 08, 2016 8:37 AM

To: Holst, Linda <holst.linda@epa.gov>

Cc: Swenson, Peter <swenson.peter@epa.gov>; Henry, Timothy <henry.timothy@epa.gov>; Marko,
Katharine <Marko.Katharine@epa.gov>; Gluckman, Matthew <gluckman.matthew@epa.gov>;
Korleski, Christopher <korleski.christopher@epa.gov>; Peterson, John <peterson.john@epa.gov>;
Pfeifer, David <pfeifer.david@epa.gov>; Wester, Barbara <wester.barbara@epa.gov>; Kelley, Jeff

<kelley.jeff@epa.gov>
Subject: RE: Transition: MN wild rice paper

Please review the Water Quality Standards Tribal issue paper attachment | just sent you.
| just talked to Karen Gude, OW Special Assistant, and per OP, the Agency is no longer having a
separate MN Wild Rice issue paper. Some of the content from the MN Wild Rice issue paper was
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merged into the WQS Tribal issue paper. Please review that WQS Tribal issue paper for any R5
sensitive language or suggest any information that should be included. OW wants R5 feedback to
make sure that they didn’t condense the WQS Tribal issue paper too much and leave anything
critical out. And yes, this has to be done very concisely and is due ASAP.

Like you, | am just learning about this. | recommend we please do the best we can this morning to
provide any comments on the WQS Tribal issue paper they are asking us to review.

Thanks for your efforts.

Morgan

From: Holst, Linda

Sent: Tuesday, November 08, 2016 8:24 AM

To: Jencius, Morgan <jencius.morgan@epa.gov>

Cc: Swenson, Peter <swenson.peter@epa.gov>; Henry, Timothy <henry.timothy@epa.gov>; Marko,
Katharine <Marko.Katharine@epa.gov>; Gluckman, Matthew <gluckman.matthew@epa.gov>;
Korleski, Christopher <korleski.christopher@epa.gov>; Peterson, John <peterson.john@epa.gov>;
Pfeifer, David <pfeifer.david@epa.gov>; Wester, Barbara <wester.barbara@epa.gov>; Kelley, Jeff

<kelley.jeff@epa.gov>
Subject: RE: Transition: MN wild rice paper

Morgan — This is a different paper. | understand they pulled out some info from the WR paper to put
into this tribal paper. Who is reviewing the WR paper to ensure sensitive language is pulled out of
that one too?

From: Jencius, Morgan

Sent: Tuesday, November 08, 2016 8:07 AM

To: Holst, Linda <holst.linda@epa.gov>

Cc: Swenson, Peter <swenson.peter@epa.gov>; Henry, Timothy <henry.timothy@epa.gov>; Marko,
Katharine <Marko.Katharine@epa.gov>; Gluckman, Matthew <gluckman.matthew@epa.gov>;
Korleski, Christopher <korleski.christopher@epa.gov>; Peterson, John <peterson.john@epa.gov>;
Jencius, Morgan <jencius.morgan@epa.gov>; Pfeifer, David <pfeifer.david @epa.gov>; Wester,
Barbara <wester.barbara@epa.gov>; Kelley, Jeff <kelley.jeff@epa.gov>

Subject: Transition: MN wild rice paper

Linda: attached is the issue paper that you can review for sensitive language. Please use track
changes and send back ASAP today.

From: Gude, Karen

Sent: Tuesday, November 08, 2016 8:03 AM

To: Jencius, Morgan <jencius.morgan@epa.gov>; Gentile, Laura <Gentile.laura@epa.gov>
Subject: RE: MN wild rice paper

This one. Sorry for any confusion.

Karen

From: Jencius, Morgan

Sent: Tuesday, November 08, 2016 9:02 AM

To: Gude, Karen <Gude.Karen@epa.gov>; Gentile, Laura <Gentile.Laura@epa.gov>

Subject: RE: MN wild rice paper

Which of the two attachments should | have our R5 expert review and edit for sensitive language?
Morgan

312-886-2407
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From: Gude, Karen

Sent: Tuesday, November 08, 2016 8:00 AM

To: Gentile, Laura <Gentile.laura@epa.gov>

Cc: Jencius, Morgan <jencius.morgan@epa.gov>

Subject: RE: MN wild rice paper

Absolutely. Morgan, per OP’s request, we pulled language from the MN Rice WQS paper into an
existing WQS/Tribal Issues paper. Attached is our latest draft (of the revised WQS/Tribal Issues
paper) momentarily.

In addition, attached please find the latest version of the MN Rice WQS paper that we received from
OP (with OW’s edits/comments in track changes) for reference only. My understanding is that this
MN Rice WQS standalone paper is being deleted, and subsumed into the existing WQS/Tribal Issues
paper.

If you should have any questions/concerns, please do not hesitate to let me know.

Thank you,

Karen Gude, Special Assistant

U.S. Environmental Protection Agency

Office of Water

Phone: (202) 564-0831

From: Gentile, Laura

Sent: Tuesday, November 08, 2016 8:50 AM

To: Gude, Karen <Gude.Karen@epa.gov>

Cc: Jencius, Morgan <jencius.morgan@epa.gov>

Subject: MN wild rice paper

Hi Karen,

Got your message from Tim. R5 had also raised concerns about some language in their paper.
Could you please send the MN rice paper — or the WQS paper with the MN rice issue in it — back to
R5 to remove specific language?

Thanks

Laura

Laura L. Gentile

Office of Policy, U.S EPA

202.564.3158 Desk

202.531.7162 Cell

gentile.laura@epa.gov
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